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State of [Itah
DEPARTMENT OF NATURAL RESOURCES

MICHAEL R. STYLER
Executive Director

Division of Oil, Gas and Mining
JOHN R. BAZA
Division Director
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# 38b(r

FGARY R. HERBERT
Govetnor

GREGORY S. BELL
Lieutenant Govemor

August 15, 2011

Kirk Nicholes
Alton Coal Development, LLC
463 North 100 West, Suite 1

Cedar City, Utah 84720

Subject: of Soil Data. Alto

Dear Mr. Nicholes:

The Division has reviewed the soil analyses that were received on July 5,20IL- The

weekly composite samples describe the topsoil and subsoil stockpiled on site. The information is

approved for incorporation into Appendix 2-2 of the MRP.

Sincerely,

--/t
Coal Program Manager

DRHiPWB/sqs
Enclosure
cc: Price Field Office
0:\025 005.COL\WG3 866\APP3 866'doc

1594 West North Temple, suite 1210, Po Box 145801, Salt Lake city, uT 84114 -5801

telephone (801) 538,5340 . facsimile (801) 359-3940 . TTY (801) 538-7458 . www.ogm'utah.gov

Ci025l0005. Task ID #3866. Outgoine File

Dilron Haddock
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CARYR. ITERBEET
Gowntar

GREGBELL
Lieutenant GweftTor

State of Utnh
DEPARTMEF{T OF NATURAL RESOURCES

MICHAEL R-SIYLER
Exerg.tt*z Ditzctor

Divisisn of Oil, Gas and Mining
JO}IHF.BAZJI
Dfvrskn Director

August 16, 2011

#sHI-rH#H,fi n#}t*Qar,$,fl *afi ,*h0000;F087"fJF5

Kirk Nicholes, Resident Agent
Alton Coal Development, LLC
463 North 100 lVest, Suite I
Cedar City' Utah 84720

Subject:
Alton Coal Developruent. CoaI Hollo, rq Mi$q Cl0?-5{0,p05

Dear Mr. Nicholes:

On June 16, 201I an Informal Assessment Conference was held to review the fact of
violation and assessrnent forNotice of Violatiou f.NOV') 10S?8, NOV 10079, and NOV 10084'

As a result of a review of all pertinent data and fac,ts, including those presented in the tnformal

Assessment Conference, tlrc attached doqrurent constifirtes the Findings of Fact, Conclusions of
Law, and Order.

S/ithin fifteen {15) days of your receipt of this ORDER" you or your agent mey make a

written appeal to the Board of Oit, Cur and Mining. To do so you nrrlst e$crow the assessed civil

penalties *itlt the Division within thirty (30) days of receipt of this ORDER, but in all cases

itior to the Board Hearing. Failure to connply with this requirement will result in a waiver of
yo* right to firrther recourse. Yow written qFpeal may b9 fited \Mittr Julie Ann Carter, Board

b*rt*tury, p.O. Box l45gSI Salt Lake City. UT 841 14-5801, If you have questions regarding

the frling, she can be contacted at luliecarter@.utah.eov or (S01) 538-5277 -

If no timety appeal is made, the total assessed civil penalty of $1,98S must betendered

\^dthin thirtf (30) days nf yo* receipt of this ORDER* Please rernit pay*rent to the Division of

Oil, Gas arrd Mining, clo Vickie Southwtck at the address listed belonr'

If you have questions or concenrs please corfact me at {801) 538-5334'

Baza, Director
ivision of Oil, Gas and

Informal Ccnference Officer

1594 West North Ternple, Suite 12t0, PO Eox 1458S1, Saltli4g Ciqi UT &[l l4-58CI1

tetcphone {SOf } SfA-Si+fi' ftcsimilu'(80u359-3940. T:f,Y (801}53S-745ttvrnw'oFrtl,atuh'Efr.t'



BEF'ORE THE DMffON OF OIL, cA.s AI{D MrI\ilNG
DEPARTMENT OF NATURAL RESOTIRCES

STATE OF UTAH

---oo0oo---
IN TIIE MATTER OF TIIE II{f'ORIT{AL
ASSESSMEI{T CONFERENCE for
the FACT OF TIIE VIOLATION
*nd PROPOSED ASSES SMEITT
FOR VIOLATION
No. 10078, No. 10079, and No. 10084,
ALTON COAL DEYELOPMENT, LLC.

FTNDTNGS GF FACT,
CONCLUSIONS OF'LATM

AND ORI}ER

CAUSE NO. Cl0?5/$fi05

*oo0oo*

On May 17,2AI1 Alton Csal Development, LLC f'Alton') timely requested an infomal
conference before the Division of Oil, Gas and Mining f'Division or DOGM) to review the faet
of the violation and assessment for:

U Notice of Yiolatian fTtOV') No. 100?8 issued on March 9,2011 for failure to
designed constrrct, and maintain appropriate sediment conffol measures and assessed

a penalty of $1,980;

2) NOV 10079 issued on March 9, ZAI1 for failue to protect topsoil and assessed a

penalry of $396; and

3) NOV 10084 issued oq May 2,20L1 for discharging from a non-IIDPES pennitted
outfall and assessed a penalty of $2,750.

Orr June L6,2gI1 the Division held a* Informal Assessrnent Conference pursuant to Utah
Administrative Code R645-401-700 to review the NOVs.

On Jutry 7 ,2011 the parties stipulated to a thiffy (30) day continunnce of the Findings of
Fact, Csnclusions of Lawo and Order.

PROCEDURAL IIISTORY

HSV l0S7.& Eailgre. tq.S{*inlgln Se"di4Fsn:t C,qptrol

Utah Code Ann. $ 40-10-1?(2XiXirXB) requires operators to "minircize the distwbances

to the prevailing hydrologic balance at the miue site and in associated offsite areas and to the

quahty and quantity of wafer in surface and groundwater systerns both dwing and after surface



ooal mining aperations and drring reclamation by , . . constructing any siltation stnrcfiires . ' .

prior to the comrnencement of sruface coal *i"i"g operations, such stnrctures to be certified by a

qo*fin*A registered engineer to be consffucted as designed and as approved in the reclamation

plan."

UtEh Adrnin, Code R645-30 l-742.110, .l I 1, and .121 require operators to use

appropriate sediment contol measures designed, constructed, and maintained using the best

technology *oo*otly available to prevent, to ths extent possible, additional csnhibutions of

sedirnent to stream flow or to r*toff outside the permit area and to retain sediment within

distwbed area.

On Mareh Z,Z&ll Division staffJce Helfrich irrspected the Caal Hsllow Mine and

determined the operator had: 1) failed to desigR, construct and maintain appropriate sedirnent

control mcasures; 2) failed to prevent the contribution of additional suspended solids and

sedimsnt to sfeam flow or runoffoutside the permit area; and 3) faited to retain sediment within

the disturbed area.

On Mmch g, Z0l I the Division issued NOV 100?8. The NOY required Altsn to: l)
remove snow and sidiment piled along the southern portion of Robinson Creek by 5 F'm'

Monday March l4,ZDn; 2f cease the-deposition of unfiested runoffinto the nattlral Robinson

Creek drainage ftom ttre polded and assoeiated disturbed areas below the confluence of the

tempormy no'tinson Creik diversion and the natural Robinson Creek drainage and providl

adequate temporary sediment control by 5:00 p.m. M:arch 10, 2011; and 3] install at least t]ree

straw batres keyed in properly asross the natural Robinson Creek drainage just above the lower

confluence with the tempsrary Robinson Creek diversion by 5:00 prn. rn**Ouy, March l0th'

On Aprit ?,2011 the abatement deadline was extended to April 22,1JglL'

On Apri | 12,201 1, Assessment Officer Daron Haddock assessed a tstal of 38 points, 20

points for an event viotatian, I0 foints for {1nrage, 
anj s ggints for negtigence' for the violation

iesulting a monetary penalty under R645-401-300 of $I,980'

ffiah code Afln. $ 4S-10-17(2Xe) requires an operator to "remove topsoil from theland

in a separate layer,replace it on ttre-faetfill area, sr if not utilized immediately, segreg+L it in a

separate pile from'oth*, spoil, and when the topsoil is not replaced sn a backfill area within a

time short, enough to avoid diterioration of the topsoil, rnaintain n successfirl cover by qrrick

growing plant oi other means thereafter so that the tnp*oil is preseryed from wind and water

erosion, remains, free of any contamination by other asid ortoxic material, ffid is in a usable

corrdition for sustaining vegetation rvhen restsred dwing reElamatiolu . ' .''



Utatr Admin Code R645-30l-2J4.230 requires topsoil storage "[b]e protected frsrn wind

and rryater erosion tfrrough prompt establishme,rrt and maintenance of an effestive, quick grcwing

vegetative cover or through oflrer measures approved by the Division . . -'o

On March Z,Z0Il Division staffJoe Helfrish inspected the CoaI Ho,llow Mine and found

that the current operations wsre failing to protect the topsoil.

On March g, Z0l l the Division issued NOY 100?9. The NOV required Alton to: 1)

remove the top soil from both sides of Robinson Creek that was currently undisturbed; 2) place

the temporarily stockpiled topsoil in the approved location; and 3) provide a protective berm md

a silt fence or straw bales around each stockpile by March 14, 201 1.

Due to the saturation of the topsoil on April 7,2fr1t the abatement deadline was extended

to April ZZ,Z1lL. On April ?1, 2011 the abatement deadline was again extended to May 4, 2011

to aliow the operator to rent smaller equiprnent necessary for transporting the remaining

sattrated top soil.

On April 12, Zgt I Assessment Officer Daron Haddock assessed a total of l8 points, 10

points for an-event violation and I points for negligense, for the violation and a monetary penalty

under R645-401-300 of $396.

NoY 100€4: rtiseharee from a Nqn-uDP+$ Fprsdttp d *Lpsqti.o,4

Utah Admin CodeR645-301-TIt provides "diseharges of water from areas disturbed by

csal mining and reclamation operations will be made in complia$ce with all Utah and Federal

water quality laws and regulations . - ,"

UpDES perrrit #UTG04 At27,page 4, sfates discharges from eny outfall loeation other

thnn ttrose specifically designated in G UpnES penni: are not authorized and a violation of the

Utah S/ater-euality Act and may be sub'ject to penalties under the Act-

On April1fr,Zgll Division staffKevin Lrurdmark inspected the Clal Hollow Mine and

found water discharging from a 4-inch PVC pipe draining &om an ad-hoc impoundrnent in the

former Lower Robinson Creek Channel-

On that date, the Division issued NO.\/ 10084. The lt{OV required the operator to
..terrrinate all discharge activity from the non-UPDES permitted outfall and report this non-

compliance incident to the Division of l{ater Qunlity."

On June Z, ZAfi Assessment Officer Joe Helftich assessed a total of 45 points, 20 points

for an event vislation and}Spoints for negligence, for the vioiation and atsessed a monetary

penatt5r under R645-401-300 of $2,750.



PARTIES

On Jgne 16, ZAfl an informal conference was conducted as in an informal adjudicative

proceeding pur$1gnt to Utah Admin. Code R645-401-700.

John Bamrpirector ofthe Division of OiI, Gas and Mining sonred as the Hearing

Officer. Mr. Beza tryas represented by Emily E. Lewis, Assistant Attorney General.

Dana Dean, Associate Director of the Division of Oil, Gas and Mining freilitated the

Division's presentation of arguments and uritnesses. Ms. Dean and the Division rtrsre

representeO Uy $teven F. Alder, Assistant Attorney General.

Joe Helfrich, Division staff presented argumerrts in support ofthe issuance ofNOV

10078 and NOV 10079.

Daron Haddock, Assessr,nent Officer for NOV 10078 and NOV 10079 presented

argUments iu support of assessment amounts for these NOVs.

Aprit Abate, Division staffl, on-behalf oJKevin Lundmark who issued the NOV'

presentedarguments in support of the issuance of NOV 10084'

Joe Helfrich, Assessment Offi.cer for NOV 10084, presented arguments in support of the

assessment amount forNOV 10084-

Larry Johnson, as representative af the Operator, ffid Kirk Nicholeso environrnental

eonsultant for the Operatorz wsre present * reprisentatives of Alton Coal Development' Iv{r'

Johnson and Mr. uicholes wer€ represented bt counsel, Denise Dragoo of Snell and 
'Wilruer'

An audio reccrding of the conference was made.

FINI}INGS OF F-ACT

Based on the information prcvided at the conference, the statements presented by th:*
speaking and on information in the files ofthe Divisiono the foltowing Findings of Fact and

Conclusions of Law rfir$re made-

Nt}!'.100?s

1. As of the date of the violationo Alton's topsoil protection mea$lres along the nfftural

Robinson Creek drainage lrysre inadeguate'

4



These inadequate measures restrlted in an event viclation that caused sediment to enter

Robinson Creek which damaged the hydrologrc balance of the area*

Alton's negligence is partially responsible for the violation since reasonable eare or

proper rlitigence in maintaining sediment measrres would have prevented the violation.

The operator was unable to abate the violation within the requested time period but

prudently sought and received from the Division an extension on the abatement deadline.

bonsequently, the operator made some good faith efforts to address tle problem within a

nornnal compliance period.

NOV 10{}79

The decisisn to require Alton tc remove all topsoil from the Robinson Creek area and to

transport it to storage areas wa$ a professional judgment made by Division staff. The

Division has full faith in the professional expertise of its staffbut recognizes professional

judgments nuty differ,

It was Bnnecessary to remove the topsoil from the Robinson Creek area at the time ofthe
NOV,

The winter of 2010-2011 rtras iur unusually wet winter with heavy precipitation that

saturated the soil within the perrrit boundary. The operator hired additioual small

to cornplete the task of removing the saturated soil, Considering these

extenuating circumstaflces, the operator rnade some god faith efForts to address the

problem within a nonnal compliance period.

NOV 10084

As of the date of the violation, water was being discharged frorn a 4-inch PVC piFe from

an impoundment in the former natural Lower Robinson Creek clrannel.

Aside from infbrming the Division about the receip ofthe RCRA I water analysis, Alton

did not consult udth the Division prior to discharging the water.

10. The discharge was not a permitted outrall under the Coal Hollsw UPDES Permit #

urc040027.

11. The violation is related to NOV 10079 requiring the removal of topsoil along Robinson

Creek. However, a prudent opemtor would have foreseen the potenfial impacts of
removing the topsoil and created the appropriate drainage system accordingly'

5,

3.

4.

6.

7.

8.

9.



12. Better communication between the Division and Alton regarding the discharge of water

could have prevented the vislation-

CONCLUSIONS OF LAW

IYQY 1"-CI'fl78r

t. The event violation valued ataa pcints will stand.

7. The damage valued at 10 paints will stand'

j. The negligence of Alton in creating the violation valued at I points will stand'

4. Alton will receive 5 good faith points for remedy*g the violatlon within a normal

compliance period.

NoJ I0p?P

5. It was unnesessary to require the topsoil along Robinson Creek be removed and NOV

10079 is vacated.

NoJ 10$${

6. The event violation vaiued at20 points will stand.

7. The dalnage valued at 0 points will stand'

g. Due to the related natue ofNOV 100?9 and NOV 10084, the negligence of Alton in

creating the violation will be reduced by t0 points, resulting in a value of 15 poiuts-

g. Alton rrill receive 10 good faith points for remedying the violation within a nsr,mal

compliance period.

qaFlER

The fact of the violation underlying NOV 100?S is upheld. The total points assessed for

NOV t00?g is 33 poin:s and asse***O a monetary value of $1430 which must be paid

within thirty (30) duys of receipt of this ORDER R545401-3CI0.

NOV 10079 is vacated.

Alton Coal Development is not required to pay the assessed fine of $396 for NOV 10079'

1.

6



4. The fact of the violation rrnderlying NOV 10084 is upheld. The total points assessed for
NOV 10084 is 25 points and assessed a monetary value of $550 which must be paid
rvithin thirty (30) days of receipt of this ORDER. R645-401-300.

RIGHTS OT'APPEAL

This ORDER may be appealed to the Board of Oil, Gas and Mining in accordance $lith
the procedrnes set out in R645- 401-800 by filing a uritten petition for appeal rryith the Board
within fifteen {t 5) days of receip of the ORDER. To do so, you must escrow the assessed civil
penalties vrith the Division within thirty (30) days of receipt ofthis ORDER" but in all cases

prior to the Board Hearing. Failure to cornply with this requirement will result in a waiver of
yorlr right to firrther recourse.

SO DETERMINED AFID ORDERED this 16ffi day of August 2011.

sion of Oil, Gas and $v,fi


